
STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Shepard  Oi l  Co.  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 of the Tax Law

for  the  Per iod  3 /7170 -  2 /28173.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Determinat ion by mai l

upon Shepard Oi l  Co. Inc.,  the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in 'a securely sealed postpaid wrapper addressed as fol lows:

Shepard Oi l  Co.  Inc.
114 Water St.
Johnstown, NY 12095

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said the pet i t ioner herein

known address of theand that  the address set  for th on said wr

pet i t ioner .

Sworn to before me th is

22nd day of February, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is

is  the last
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

22nd day of February, 1980, he served the within notice of Determination by mail

upon Terrence M. Walsh the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Mr. Terrence M. Walsh
Russo,  Walsh & Walsh
132  W.  Ma in  S t .
Johnstown, Ny 12095

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

uni ted states Postar  serv ice wi th in the state of  New york.

That deponent further says that the said addressee is the representative of

for th on said hrrapper is  the lastthe pet i t ioner herein and that the address set

known address of the representative of the i l i oner .

Sworn to before me this

22nd day of  February,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

Shepard  Oi l  Co.  Inc .
114 l {a te r  S t .
Johnstown, NY 12095

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 &, 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New lork  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Terrence M. t{alsh
Russo, Walsh & lr /alsh
132 W.  Main  St .
Johnstown, NY 12095
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Appl icat ion

o f

SHEPARD OIL CO.,  rNC.

for  Revis ion of  a Determinat ion or  for
Refund of  Sales and Use Taxes under
Articles 28 and 29 of Lhe Tax traw for the
Per iod March 1,  1970 through February 28,
1 9 7 3 .

l, ihether the determination of additional sales

March  1 ,  1970 th rough February  28 ,  1973,  based on

records by the Sales Tax Bureau, was correct.

Appl icant,  shepard oi l  co.,  rnc, 114 water street,  Johnstown, New fork

12095 '  f i led an appl icat ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

March  1 ,  1970 th rough February  28 ,  L973 (F i le  No.  01514) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Bui lding / /9,  State Campus, Albany, New

York, on June 3, 7976 at 9:15 A.M. Appl icant appeared by Russo, [ , /alsh & Walsh

(Ter rence M.  I {a lsh  and Rudo lph  A.  Russo,  Esqs . ,  o f  counse l ) .  The Sa les  Tax

Bureau appeared by Peter Crotty,  Esq. (Alexander l .Jeiss, Esq. ,  of  counsel) .

ISSI]E

DETERMINATION

taxes due for  the per iod

an  aud i t  o f  app l i can t r s

FINDINGS OF FACT

1. On October 20, 7973, pursuant to a f ie ld audit ,  the Sales Tax Bureau

issued a Notice of Determinati-on and Demand for PaSrment of Sales and Use Taxes

Due aga ins t  app l i can t ,  shepard  o i l  co . ,  rnc . ,  fo r  the  per iod  March  1 ,  7g7o

through February 28, 7973, in the amount of $261318.92, plus penalty and

in te res t  o f  $61796.82 ,  fo r  a  to ta l  o f  $33,1r5 .74 .  on  August  9 ,  L974,  pursuant



-2-

to a Notice of Assessment Review from the Fietd Coordination Unit, the adjusted

tax due,  rev ised to ref lect  adjustments made at  a conference held at  the

A lbany  D is t r i c t  O f f i ce ,  was  found  to  be  $11 r000 .84 ,  p lus  pena l t y  and  i n te res t

o f  $ 4 , 6 8 7 . 6 7 ,  f o r  a  t o t a l  o f  $ 1 5 , 6 8 8 . 4 5 .

2-  Dur ing the per iod at  issue,  appl icant  bought  gasol ine f rom Mobi l  Oi l

Co.  (Mobi l )  and del ivered the gas to var ious indiv idual  gasol ine stat ions,  for

wh i ch  app l i can t  rece i ved  a  commiss ion .  App l i can t  used  Rob in  O i l  Co . ,  I nc . ,  a

corporat ion formed for  the sole purpose of  wr i t ing checks and hold ing some

money dur ing a legal  d i f f icu l ty  wi th i ts  suppl ier ,  Mobi l .  l {hen the re lat ionship

w i th  Mob i l  was  seve red ,  Rob in  O i l  Co . ,  I nc .  was  d i sso l ved .

3.  Dur ing the per iod at  issue,  appl icant  owned approximately  ten gasol ine

stat ions and h i red operators who received a commission of  $.04 per  gal lon of

gas  so ld .  Ac tua l l y ,  t he  ope ra to r  rece i ved  $ .02  1 /2 ,  s i nce  $ .01 .  L /2  was  w i thhe ld

and paid to the State Tax Commission,  in  par t ia l  payment  of  the operator 's

taxes.  Appl icant  named the operator  and the State Tax Conrniss ion as payees on

checks for  these paSrments.

4.  The audi t  per formed on appl icant  for  the per iod in  issue was based on

the books and records which were made avai lable at  appl icant 's  p lace of  business.

For  every taxable per iod,  credi t  was g iven for  the tax paid on tota l  taxable

gal lons received.  A tax credi t  was a l lowed on a l l  purchase invoices produced.

Five par t icu lar  credi ts  on checks wr i t ten in  August  and December,  1970 were

disal lowed by the audi tor  because no purchase invoices for  Mobi l  gasol ine were

produced; the amount of tax thereon would have represented more than the

amount  of  gasol ine purchased by appl icant .

5.  Appl icant ,  Shepard Oi l  Co. ,  Inc. ,  o f fered no docui lentary or  other

substantial evidence to show that the recomputed additional taxes due did not

re f l ec t  app l i can t r s  add i t i ona l  sa les  t ax  l i ab i l i t y .
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CONCLUSIONS OF tAhI

A. That sect ion 1138(a) of the Tax law provides that i f  a return is

incorrect or insuff ic ient when f i led, the amount of tax shal l  be determined by

the State Tax Commi-ssion from such information as may be avai lable; therefore,

the Sales Tax Bureau's determinat ion of addit ional taxes due is in accordance

with the meaning and intent of  said sect ion.

B. That the appl icat ion of Shepard Oi l  Co.,  fnc. is denied and the

Notice of Determination and Demand for Payment of Sales and Use Taxes Due

issued October 23, 1973 and revised August 9, 1974 is sustained as revised.

DATED: Albany, New York

FEB 2 2 ts80

COMMISSIONER

ATE TAX COMMISSION


